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JUL 5 1955

Honorable Allen W, Dulles
THrector, Central Intelligence Agency

Dear ﬁr. alles:

Reference is -ade to your letter of May 21, 1955, requesting our
dseision upon the guestion whether retived commissioned officsrs of the
asmed services Lawfully may be employed by your Ageney uwnder the cire
comstances related in your lstter and receive remmeretion incident to
such employment without viclating section 2 of the ast of July 31,
169k, 23 amended, 5 U.S.C. 62, and section 212 of the set of June 30,
of two offices if ths compenastion of either amounts to the sum of
$2,500 per unmm while section 212 of the 1932 set preciudes the con-
current receipt by a retired officer of civilian compensaticn and re-
tired pay on account of cemmissioned service at a combined annual rate
in excess of 3,000,

It is stated in your letter that certain types of services reguirsd
in the fulfilliment of your unique funcilons cannot be eeemsmically and
satisfastorily performed by regular employees of your Ageney and that,
therefore, you have entered into contracts with certain indivicusis for
the furnishing of confidential information enc services which contracts
nomally provide for payment of a fee at a stated ameunt per year of
service. In that comnection you state that your Agency's requirenents
Bay bnmeiman@fwssizzgk ececasion or they may be brosd contemplating
an extended pericd and that there notmally is no accurate method of publing
& dollar value on the imformmation or services 1o be obtained, although
in certain cases a negotiated figure is reached. Inmest cases, however,
it is stated that the fairest method of computing the foe invelved is
upon an annual basis and thet such fee is regarded a8 being the oquivalemt
of a retainer fee paid an attorney in private practice which froguently
is paid upen an anmual basis.

In comnection with the character of employment, the following fecis
appear. Your agency exercises no control or supsrvision over the per-
formance of the work of the contraelor; it provides no offliece spacs,
fagilities, tools, or sppliances; there are no prescribed hours of workg
and the individual in his discretion carries out the work at sueh times
and under such circumstances as he deems ecpedienty In comnection wilh
the prosecution of the work he may utilige the services of other percons

Approved For Release 2002/01/23 : ClA;RE}A78-04718A001700240061-2

AA]s St T



Approved For Release 2002/01/23 : CIA:BDE%8-04718A001700240061-2

pe12hihs

as he sees it and such persons are pot subject to the supervision of
your Agency. in short, the individual is told what information jyour

Agency desires ani is left % his own resources and devices to oblain
that information.

Sinee all of the related facts pertaining to the exployment in
question, with the emxception perbaps of the method of payment, stvongly
indicate that the relationship of the indivicual to the Government is
that of an independent contractor rathcr than an employee we are of the
view that such employment doss not constitute the holding of a second
office in viclation of the 155L statute.

While it has been held that retirec officers employed by the Jovernu-
ment and paid on a time basis are subject to the double eompensation re-
strictions contained in section 212 of the Bconomy ict (see 28 Comp.

Gen, 361), we do not feel that the rule snunciated in that decision
and spplied in similar cases 1s for application in the instent case.
The time actually to be worked by an individual under a contract such
as herc inwolved does not actually constitute the basls for payment slthough
nig fec covers = period of actual or potential service of one year. .n
that connection, no time records are kept and no nours of duty are
preseribed, Hether, the time worked is left entirely to the diserction
of the indivicual. The very nature of the jobwwthe procurement of con-
fidential information--for which the jndividual is hired realistically
is inconsistent with the concept of employment upon the basiz of time
actually worked. We, therefore, doncur in your visw that the yearly
payment ressonsbly mey be regarded as a payment of a fee for such services
as the individusl may be called upon to rendsr during the year and is in
the nature of an attorneyts general retainer fee which does not have
reference to any particular service but bakes in the whole range of possible
future contention which may render attorneyship necessary or desirable.
%‘?u Walden, ct &les b Soa 672, 673. Accordingly, we conclude that

n L) & of June 30, 1932, has no applicaticn %o enployrent
under the circumstances related in your letter,

Sincerely yours,

JOSEPH CAMPBELL

Comptroller Uenerul
of the United States
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